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Rule of Law Forum

Re: Proposals Relating to the Rule of Law in China

The following are the proposals of the Rule of Law Forum for the promotion of the
Rule of Law in China: :

1 Restrict Access to Judges and Judges Access to Others during Litigation

(2)

(b)

To amend the law so as to prohibit meetings between judges and
parties to litigation or their representatives, after commencement of
litigation, outside the presence of all of the parties to the litigation or
their legal representatives, except where a proper ex-parte application
is being made.

To amend the law so as to restrict judges access to other persons in the
court or judiciary, except in rare cases, so as to require the panel of
judges (or single judge) that handles a case, to consult solely among
themselves and to render a decision without consultation with any
other person in or out of the court, except in rare, very difficult cases,
which may be referred by the panel of judges or single judge to the
adjudication committee of the court for its recommendations.

2 All New Judges to be Required to Take the Bar Examination or Other
Equally Rigorous National Examination

To require all new Judges to take the same bar examination lawyers are
required to take or a National exam at least as difficult as the National Bar
Examination. With regard to Judges who are already in place, such Judges
should be sent on legal training courses before the end of the year 2000 and
be required to take the National Bar Examination before the end of 2001.
Judges who have not passed the National Bar Examination by the end of
2002 should be transferred to less responsible positions within the court
system until they have passed all sections of the National Bar Examination
or an equivalent National Examination for judges.




3

4

Judges Remuneration to be Partly Incentive Based

To use a portion of the court fees collected at the commencement of
litigation from the litigants to establish a fund that should be administered
by the Chief Justice of the Supreme Court, under the supervision of the
State Council, to provide financial incentives for Judges to continue their
legal education and thereby improve the quality of their work, so as to
increase their professional competencies and remuneration levels.

Eliminate the Enforcement Tribunal and Strengthen the Authority of
Court Bailiffs, etc

To simplify the current procedures regarding enforcement of judgements,
by dissolving the enforcement division of the courts and have enforcement
of judgements carried out under the nominal supervision of the judges that
rendered judgement, but in fact by bailiffs, judicial police and court clerks,
whose authority shall be strengthened so that they may effectively perform
said enforcement and other functions.

To Provide Overseas Training and Interaction with Foreign Judges for
Judges in China

To have foreign corporations and organizations sponsor Judges, particularly
from district courts and high courts throughout China, for trips of several
weeks, to visit foreign courts, arranging visits with judicial personnel in said
Courts, with the aim of developing collegial relations between Judges in
China and Judges in other jurisdictions and introducing Judges from China
to foreign methods of judicial administration and adjudication.

Rule of Law Forum

6 March 2000




Rule of Law Forum’s Proposals: Explanation

1 Restrict Access to Judges and Judges Access to Others during Litigation

(a) Present practice in China permits parties to meet with the judges, after
commencement of litigation, outside the presence of other parties; and also permits
persons not involved in the litigation fo visit judges responsible for said litigation
and to involve themselves in said litigation. This clearly results in importuning of
judicial personnel and, at times, corruption. We propose ending this practice.

(b) Judges often consult voluntarily or otherwise with heads of tribunals, senior judges
of the court, appeal court judges and the like, obtaining opinions and allowing
themselves to be influenced and thereby affecting their independence and
forestalling effective appeals. This practice should be severely curtailed.

2 All New Judges to be Required to Take the Bar Examination

Judges are not required to take a rigorous examination in law after their graduation from
a law department of a college or university. All aftorneys are required to take the bar
examination. There is no reason why, as a minimum, the same requirement should not
be made of judges who presenily tend to be less knowledgeable about the law than
attorneys.

3  Judges Remuneration to be Partly Incentive Based

Remuneration of judges is very low. However court fees that must be paid by litigants
are relatively high and are based on a percentage of the claim made. We propose using
some of these funds to increase judge’s remuneration on an incentive basis.

4 Eliminate the Enforcement Tribunal and Strengthen the Authority of Court Bailiffs,
ete

At present, once the decision is made by a judge or panel of judges, and judgement is
entered, enforcement of said judgement is sent to another tribunal, called the
enforcement ftribunal. This creates serious problems in that the judges in the
enforcement tribunal knows nothing about the case. The losing party tries to re-litigate
the matter and or block enforcement of the judgement. The enforcement tribunal is also
over-burdened and a substantial center of corruption, both financial and political. The
enforcement tribunal should be done away with and enforcement placed nominally with
the tribunal and judges that render the decision. However the 170,000 or so judges in
China are also overworked and should be less involved in enforcement. Bailiffs, court
police and clerks’ authority should be strengthened to effect enforcement.




5 To Provide Overseas Training and Interaction with Foreign Judges for Judges in
China

Judges in China, particularly at the district and high court levels, have little occasion to
learn about the administration of justice in other jurisdictie;ns and to meet with foreign
judges so as to develop a sense of their own professional status. We are requesting
government, institutional and corporate sponsorship for judges in China to go to the USA,
Hong Kong, United Kingdom, France, Germany, Japan, Holland and elsewhere,
particularly district and high court judges. It is very impoitant for judges to feel part of
a distinguished profession and to have an opportunity to learn about the work of judges
in other jurisdictions. Sponsorship would consist of paying for economy roundtrip
tickets, housing and food, for a period from three weeks to a maximum of three months,
for one, two or three judges.
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